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BOARD BRIEFING NOTE
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H FOR DECISION X FOR INFORMATION

INITIATED BY: CEO and Registrar

TOPIC: Governance Reforms - Regulated Health Professions Act, 1991 and Pharmacy
Act, 1991

ISSUE: The Ministry of Health is seeking input to opportunities for governance
reforms under the Regulated Health Professions Act, 1991, by June 30, 2021. Direction is
required on whether the Board continues to support the previously approved principles for
governance modernization and if there is support to further strengthen the proposals to
align with governance best practices, given the OCP Board’s continued leadership in this
regard.

PUBLIC INTEREST RATIONALE: Governance best practice enables the effective
delivery of the College’s objects while also inspiring the confidence and trust of the public,
government and registrants. Governance reforms under the Requlated Health Professions
Act, 1991 (RHPA) are proposed by Government to increase efficiency of the College
operations and enable timely response to emerging needs.

BACKGROUND:
e Since 2017, the RHPA Colleges have expressed an interest in modernization of the
governance structure of the Health Regulatory Colleges as articulated in the RHPA.

e 1In 2017, the College of Nurses of Ontario (CNO) introduced Vision 2020, and in September
2018, the College of Physicians and Surgeons of Ontario (CPSO) formally endorsed the
proposed governance framework and acknowledged the value inaligning with other Health
Colleges to support best practice in governance and proactively drive regulatory changes.

e In December, 2018, the Ontario College of Pharmacists (OCP) Council (how Board)
supported Vision 2020 through approval of the governance reform framework and
principles that form the foundation of College’s governance modernization work, including
the updated By-laws and policies (Appendix 1).

e In January 2019, the Council (nhow Board) of the OCP provided correspondence to the
Minister of Health, expressing support for governance modernization and reform in
alignment with other regulatory Colleges (Appendix 2).

e Subsequently, beginning in June 2019, in the absence of legislative change, the OCP
began to implement changes to the governance structure through by-law changes, in order
to align as much as possible with best practices. OCP By-Law No. 6A was approved by the
Council (now Board) of the OCP at its March 23, 2020 meeting. In September 2020, the
new governance model was implemented.

e The final policy changes relating to this governance reform were approved by the Board of

the OCP at the June 14, 2021 meeting. Policy changes also resulted in requisite updates to
the by-laws and approval of By-Law No. 6B at this meeting.
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e OnJune 8, 2021, in light of a potential burden reduction bill to be introduced in the fall, the
Ministry informed the College of their consultation on governance reform under the RHPA to
increase efficiency and enable quick response of the Colleges to emerging needs. The
Ministry requested input on whether the College continues to support the position articulated
in the January 2019 correspondence to the Minister and whether there is further advice that
may be provided. The deadline for input is June 30", 2021 (Appendix 3).

e The Ministry has signaled that the timeframe will be short and ideas that are common
amongst a majority of Colleges will be brought forward. They have also signaled that there is
currently no appetite to amalgamate Colleges in the immediate term.

e Focus will be on changes to the RHPA (likely the Health Professions Procedural Code, which
is Schedule 2 of the RHPA), as well as the profession-specific acts, i.e., the Pharmacy Act,
1991. The Ministry may also make regulations under the RHPA to implement.

ANALYSIS:
e Previously supported changes (see Appendix 1) communicated to the Ministry are presented

in Table 1, with suggested updates where relevant, for Board consideration and decision on

continued support.

e Table 2 considers other changes that will result in burden reduction for the College,
increasing efficiencies, relieving pressure on resources and further moving the College to a
risk- and outcomes- based approach to regulating.

e The Board decisions will form the basis for further government discussions. Government will
draw from the recommendations from each College to propose legislative changes in the fall.

Table 1 — Governance Reform

Board Current State Proposal Considerations Board
Supported (2021) Decision?
Position
(Dec 2018)
Reduction in 9 Elected Continue to Best practices indicate that smaller boards are more
Council Size Directors support position readily able to engage in generative discussion and
9 Public Directors effective-decision making, with a maximum Board
(appointed) Specifically, size of 12 Directors (See CNO Vision 2020)
2 Academic 8 — 12 Directors RHPA Colleges continue to support a Board size of
Directors in the legislation a maximum of 12 Directors
Signaling government appetite, the composition of
OCP to recruit to the Board of the new Health and Supportive Care
maximum Providers Oversight Authority consists of 8 — 12
numbers (6:6) Directors (Bill 283, Advancing Oversight and
Planning in Ontario’s Health System Act, 2021), with
Executive a requirement that government appointed Directors
Committee is do not constitute a majority
eliminated Range is recommended to ensure Board remains
constituted regardless of temporary vacancies
A smaller Board size and modern
telecommunication platforms would obviate the
need for an Executive Committee
Equal number | As above Continue to A Board comprised of equal humbers of
of elected support 50/50 professional and public directors will maintain, and
(professional) balance be seen to maintain, its regulatory integrity through
and public its focus on the public interest
directors Eliminate Maintaining Academic Directors as voting members
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APPENDIX 1: Governance Framework Recommendations and Governance Principles

Governance Framework Recommendations

1.

Reduction in Council size:

e Best practices indicate that smaller boards are more readily able to engage ingenerative
discussion and effective-decision making, fully utilizing each member.

e Advisory groups and stakeholder engagements are methods to further enhance diversity of
input.

Council Composition
e A board made up of equal numbers of professionals and public directors will maintain, and
be seen to maintain, its regulatory integrity through its focus on the publicinterest.

Separation of Council and statutory committees
e Allows for greater delineation of strategic (Council) and operation (statutory committee)
function and promotes independence of those functions.

Competency-based Council:

e Literature and governance trends support competency based boards. Having all Council
members with the needed competencies and attributes will support the board to meet all of
the principles.

Governance Principles

1.

Accountability

e We make decisions in the public interest

e We are responsible for our actions and processes
e We meet our legal and fiduciary duties as directors

Adaptability

¢ We anticipate and respond to changing expectations and emerging trends

e We address emerging risks and opportunities

e We anticipate and embrace opportunities for regulatory and governanceinnovation

Competence

e We make evidence-informed decisions

o We seek external expertise where needed

e We evaluate our individual and collective knowledge and skills in order to continuously
improve our governance performance

Diversity
e Our decisions reflect diverse knowledge, perspectives, experiences and needs
e We seek varied stakeholder input to inform our decisions

Independence
e Our decisions address public interest as our paramount responsibility
e Our decisions are free of bias and special interest perspectives
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6. Integrity
o We participate actively and honestly in decision making through respectful dialogue

o We foster a culture in which we say and do the rightthing
o We build trust by acting ethically and following our governance principles

7. Transparency
Our processes, decisions and the rationale for our decisions are accessible to the public

We communicate in a way that allows the public to evaluate the effectiveness of our
governance
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Governance Structure

Several initiatives that will involve reviews of the RHPA scheme will take place concurrently

with the work on the transparency strategy.

Appendix 10.2

Attachment 1

To support coordination of these efforts and collaboration with the colleges, a Health
Regulatory Modernization Advisory Table (HRMAT) comprising of Registrars, ministry
representatives who will advise on the efforts of the working groups and endorse its work

(e.g. guidelines, standards, etc.) to the ministry.

The Transparency Working Group will be reporting to the HRMAT on its work for approval

before disseminating final guidance products to the colleges.

The ministry will work with college Councils to implement guidelines, standards,
recommendations consistently across all colleges.
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Introduction

The purpose of this discussion paper is to provide background and context for the Advisory Group for
Regulatory Excellence (AGRE) roundtable discussion regarding governance.

Since AGRE was formed in 2012 the group has had considerable success in collaborating together to
develop the AGRE Transparency Principles, engaging with the provincial government regarding these
principles and having them adopted in bylaw by the AGRE regulators. As will be seen from the Bill 87
Protecting Patients Act summary provided in the Background section, this forward-thinking work on
transparency both anticipated and was able to shape to some extent the Ontario government's policy
direction. Regulators who have adopted the AGRE Principles and amended their bylaws accordingly are
therefore well-prepared for transparency amendments to the Regulated Health Professions Act (RHPA)
that may become effective through Bill 87.

The current focus of AGRE regulators on governance is similarly intended to position regulators to get
"ahead of the curve" on regulatory governance. This is in response to apparent trends in the regulatory
landscape, anticipation that the Ontario government is looking to impose changes to the governance
sample framework of all regulated health professions and the College of Nurses of Ontario's (CNO's)
December 2016 Council decision to pursue a new "Vision 2020" for its governance structure.

While the governance conversation so far has been a high-level discussion among the AGRE Group, this
paper is intended to share information and context in order broaden the discussion to AGRE College
Executive Committees and eventually Councils.

Background
Trends in Regulatory Governance

There are important external influences and trends that provide both impetus and context for AGRE to
look at regulatory governance at this time. These are international (particularly related to regulatory
developments in the UK, Australia and New Zealand), national and provincial.

Richard Steinecke, Robert Lapper and others who provide guidance to regulated professions on these
issues have highlighted that these trends in regulatory governance have and are anticipated to continue
to influence Ontario government policy in the near future.

Robert Lapper, CEO of the Law Society of Upper Canada has spoken about changing trends in regulatory
governance, including in a presentation to CPSO Council in February 2016. He was a member of CNO's
Governance Task Force and in his address to CNO Council in December 2016 stated that "At very least
every professional regulator will have to consider...and be able to justify, in the public interest, its own
sample framework of professional regulation, against the benchmarks that these trends arguably
establish." External trends that he pointed out are included in the summary here':

* "There is a growing tendency in the western democratic world to question whether self-regulating
professions truly live up to their mandate to protect the public interest."

! Direct quotes are from Robert Lapper's CNO presentation.

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |1
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* "Regulatory governance is in the spotlight. Regulatory outcomes that are perceived to favour the
professional over the public interest are often the subject of intense media scrutiny. Governments
are called to account and address the public outcry that ensues."

* Governments have diminished self-regulation in many countries. This has included, in the UK the
“co-regulation” of health and legal professions under standards authorities governed by public and
not professional members. Similar reforms are being active considered or implemented in Ireland,
Australia and New Zealand.

* In Canada, governments are increasingly inclined to oversee the regulation of professions. For
example fairness legislation in a number of jurisdictions scrutinizes the registration practices of
regulators and imposes significant reporting requirements.

* Inrecent years governments have become more likely to intervene in professional regulation. In BC
both teachers (2012) and the real estate profession (2016) have lost the right to self-regulate. The
2012 appointment of a supervisor for the College of Denturists of Ontario (CDO) also signalled
willingness by the government to use a power it had not exercised previously’.

* Reviews of professional regulation worldwide have led to trends such as:

- Moving to more balanced professional/public representatives in governance (UK health and
legal professions).

- Selection of members from specific practice sectors rather than regions (Nursing and Midwifery
Board —Ireland).

- Moving from election of professional members to competency or criteria based appointment of
professional members or to a mix of election and appointment of professional members
(Federation of Law Societies, Canada / UK Health and Legal Professions).

- Reducing Board/Council sizes (UK health professions®, Barreau du Québec, other Canadian Law
Societies).

- “Professionalizing” or specializing some regulatory functions (Professional discipline tribunals —
Law Society of Upper Canada, New Zealand Health Practitioners Disciplinary Tribunal).

> The power to appoint a College supervisor is outlined in the RHPA as "College supervisor s. 5.0.1 (1) The

Lieutenant Governor in Council may appoint a person as a College supervisor, on the recommendation of the
Minister, where the Minister considers it appropriate or necessary. 2014, c. 14, Sched. 2, s. 9." Evidence that this is
the first exercise of this power can be read in the CDO Council Highlights of September 12, 2013:
https://cdo.inltouch.org/document/1160/73rd%20Council%20Highlights.pdf%20.

3
The General Medical Council (GMC) was reduced from 104 members to 35 in 2003 (source: Dyer, Clare (10 May

2003). "New slimmed down GMC takes shape". BMJ. 326: 1002.). The Professional Standards Authority report
(September 2011) Board size and effectiveness: advice to the Department of Health regarding health professional
regulators, advised that "boards with a range of 8-12 members are associated with greater effectiveness".
Subsequently consultations were undertaken and the boards of health councils were reduced - the GMC and the
General Dental Council each now have 12 members, the Nursing and Midwifery Council went from 14 to 12
members, the General Osteopathic Council went from 14 to 10 members.

AGRE Governance Draft Discussion Paper - Feb.14, 2017-Page |2
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The UK's Professional Standards Authority (PSA)

* Avery significant and influential international development has been the move away from the self-
regulation of professions in the UK. As indicated in Grey Areas” "With the publication of its paper on
Right Touch Regulation in 2010, the United Kingdom’s Professional Standards Authority (PSA) leapt
to the forefront of international thinking on professional regulation." The subsequent updating of
that paper in 2015 as well as publishing another paper entitled Rethinking Regulation "called for a
radical overhaul of the regulation of the health and social service professions in the UK".

* Richard Steinecke reported’ that "The PSA is being considered by the Ministry of Health and Long-
Term Care of Ontario (Ministry) as a possible sample framework for oversight of the RHPA Colleges."

e The PSA® was established in 2012. It was previously known as the Council for Healthcare Regulatory
Excellence (CHRE)”. The PSA oversees statutory bodies that regulate health professionals in the UK
and social care in England. Where occupations are not subject to statutory regulation, it sets
standards for those organisations that hold voluntary registers and accredits those that meet them.

The PSA is a publicly appointed body. None of the members of the Board of Directors of the PSA can
have been practitioners of a profession overseen by the PSA. The PSA is funded by fees and levies
charged to the bodies it oversees or, in the case of advice to government agencies or international
bodies, fees charged to the recipients of the advice.

The March 2013 PSA report Fit and Proper? Governance in the public interest® indicates that:

"Over the past decade the governance of the health and care professional regulators in the UK
has been transformed. The UK approach is no longer self regulation but shared regulation;
regulation shared by professions and the public in the interests of society as a whole. The
councils or boards of the professional regulators are now much smaller, and have a balanced
number of appointed professional and public members, rather than the large, elected,
representative bodies of old. Presidents have become chairs and many are public rather than
professional members. The focus of regulation on serving the public rather than the professions

* Steinecke Maciura LeBlanc. Grey Areas (October 2016 - No. 210), retrieved January 25, 2016 from:
http://www.sml-law.com/wp-content/uploads/2016/10/Greyar210.pdf.

> Richard Steinecke provided a 10-page analysis of the legal authority of the PSA and implications for the RHPA to
AGRE in July 2016. The points included in this paper are a very brief synopsis of his much more detailed review.

® The full name of this body is the Professional Standards Authority for Health and Social Care.

’ The CHRE was established in 2002 as a body to oversee the regulation of healthcare professionals in the UK
following the 2001 Kennedy "Bristol heart scandal" report which looked at the causes of high rates of paediatric
cardiac deaths at the Bristol Royal Infirmary. "National body to oversee healthcare professionals". The
Guardian. Retrieved February 7, 2017.

® Professional Standards Authority (March 2013) Fit and Proper? Governance in the public interest. Retrieved
February 7, 2017: http://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/fit-
and-proper-2013.pdf?sfvrsn=2.

AGRE Governance Draft Discussion Paper - Feb.14, 2017-Page |3
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is manifest in these reforms, and is mirrored in similar developments in professional regulation
in other sectors, such as the regulation of legal professionals."
The functions of the PSA fall into four broad categories:

1. Provide oversight of health and social work regulators, which includes:
a) reviewing all disciplinary decisions of regulators;
b) conducting an annual performance review of each regulator;
c¢) mentoring and providing advice to regulators (e.g. how to handle dishonest behaviour of
members, Rethinking Regulation paper);
d) directing regulators to make rules; and
e) (in future) considering complaints against regulators.

2. Accredit unregulated professions: Unregulated professions may apply for may apply to have
their "voluntary" register accredited by the PSA. There are currently 50 registers accredited by
the PSA - ranging from Acupuncture to Yoga therapy.

3. Advise government: The PSA provides policy advice and develops discussion papers for
government’. For example, the PSA undertook research and provided specific advice to
government on board size and effectiveness that resulted in the reduction of the size of health
councils. The PSA also advises the Privy Council about the quality of the processes eight of the
regulators use to recommend candidates for appointment and re-appointment as chairs and
members of their councils. The PSA "check(s) the process the regulator has used, and assess(es)
whether it is fair, transparent and open, whether it inspires confidence, and whether it ensures
all selection decisions are based on evidence of merit."*® The PSA advises the Privy Council
whether each process meets the standard, but does not assess the suitability of individual
candidates or have any say in who is appointed.

4. Other activities: The PSA is sometimes retained to conduct reviews and publish reports
internationally, and has done so for the Royal College of Dental Surgeons of Ontario (2013) and
the College of Registered Nurses of BC (2015).

* As outlined by Robert Lapper during his December 2016 address to CNO Council:
"In its original report and subsequent updates the PSA has set out governance strategies that it
recommends toward the objective of rebuilding trust between professionals, the public and
regulators"."! These include:
- Smaller sized Councils/Boards;

- Equal numbers of professionals on Councils/Boards; and

% psa policy advice to government can be found at: http://www.professionalstandards.org.uk/publications/policy-
advice.

The PSA's role in advising the government on appointments can be found at:
http://www.professionalstandards.org.uk/what-we-do/our-work-with-regulators/appointments-to-councils.

! Governance recommendations were originally described in the September 2011 CHRE report Board size and
effectiveness: advice to the Department of Health regarding health professional regulators. Retrieved February 7,
2017: http://www.professionalstandards.org.uk/docs/default-source/publications/advice-to-ministers/board-size-
and-effectiveness-2011.pdf?sfvrsn=12.

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |4
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- Transparency of appointment processes (which assumes that Boards/Councils are not elected by
members of the profession.)"

The establishment of the PSA and effective removal of the right of self-regulation from health
professions is significant and was anticipated to influence Ontario government policy, particularly in
response to the recommendations of the Sexual Abuse Task Force Report. While Bill 87 does not create
a new oversight body or a separate adjudicative tribunal to handle complaints of sexual abuse, it does
create new powers of oversight by the Minister, including direction regarding the structure of and
appointments to statutory committees and investigatory activities related to sexual abuse.

Bill 87, Protecting Patients Act, 2016

On December 8, 2016 the Ontario Minister of Health and Long-term Care (MOHLTC) introduced for first
reading Bill 87, which includes significant changes to the RHPA and Code in the following areas:
1. Increased powers of the Minister of MOHLTC;
2. Investigations, prosecution of and mandatory revocations related to sexual misconduct and
funding for victims of sexual abuse, etc.; and
3. Transparency, including expansion of the public register and new self-reporting obligations.

Richard Steinecke provided an analysis of Bill 87 in a December 22, 2016 memo to the Federation of
Health Regulatory Colleges of Ontario (FHRCO). In his introduction he states:

"Bill 87 will make significant changes to the RHPA. The changes go well beyond reforming the
sexual abuse provisions. For example, enormous powers will be transferred to the Minister
including the power to restructure the statutory committees of the College, such as by
reducing or even removing professional members from their composition. The Minister will
also have the authority to require Colleges to provide information to the Minister about the
Colleges’ handling of individual cases."

There are several amendments that are specifically relevant to discussions about governance and
are anticipated to have a high impact on Colleges. These include the increased power of the
Minister of MOHLTC to oversee and direct College functions by controlling the composition and
actions of statutory committees. These are highlighted in Steinecke's analysis as follows:

Committee Structure: RHPA s. 43(1)(p) to (s), Code s. 10(3), 17(2) and (3), 25(2) and (3), 38(2), (3)
and (5), 64(2) and (3), 73(3).3, 94(1)(h.1) to (h.4). The Minister will have the power to make
regulations controlling all aspects of the structure of the statutory committees (committees
established by by-law are not affected). The regulations can establish their composition, panel
qguorum, eligibility requirements and disqualification grounds. For example, the Minister could
require a majority of public members (or even all public members) on committees or panels. This
provision has the potential to compromise a fundamental principle of self-requlation, namely that
the profession is governed by its own members [emphasis added]. However, it should be noted that
these regulations would not alter the composition of the Councils of the Colleges in either size or
composition

Sexual abuse: Minister Prescribed Functions: RHPA s. 43(1)(w). The Minister can make regulations
specifying how Colleges are to investigate and prosecute sexual misconduct cases (e.g., requiring the
use of investigators with particular credentials, mandating the videotaping of witness interviews,
making rules of procedure allowing for the videotape to be received as the evidence in-chief of a

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |5
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witness). In addition, the Minister can make regulations providing for further “functions and duties”
for Colleges (e.g., requiring Colleges to provide legal counsel paid for by the College for individuals
alleging sexual abuse; requiring Colleges to conduct research on sexual abuse by their members).

Bill 87 also includes changes to the public register and self-reporting obligations (RHPA s. 43(1)(t)
and the Code s. 23, 94(1)(1.2)). These proposed amendments are largely consistent with AGRE's
Transparency Principles and include those related to expansion of information provided on the
public register, new mandatory self-reporting obligations and the posting of Council meeting
information on College websites.*

Regulatory Governance in Ontario
AGRE Discussions

Following the success of the Transparency Project AGRE identified at their January 14, 2016 meeting

a second identified task: the need to focus on governance. This was inspired by comments made by

Deputy Minister of MOHTC Bob Bell™® and Assistant Deputy Minister Denise Cole at public meetings.

Their remarks included:

- How can College Councils function in the public interest when Council members are elected by
peers/College members? Will Council members be considering the interests of those who
elected them to Council? Are professional members really needed on College Councils?

- Councils are too large.

- There are too many Colleges.

- Should College Presidents be elected from amongst the full profession, i.e., not by the College
Council?

AGRE recognized an opportunity to proactively and positively influence system change for RHPA
Colleges, in a manner similar to the successful transparency initiative. There was agreement to hold
a retreat to dedicate time to this issue, and the Policy Working Group (WG) developed an initial list
of governance issues to be discussed at a retreat.

The half-day retreat was held April 6, 2016 and was attended by the AGRE representatives. The focus
of the governance discussion was on "how anticipated amendments to the RHPA could be influenced
at early stages of decision-makers' thoughts and conversations".

The retreat consisted of brain-storming sessions regarding Councils, committees and next steps.
Questions included what Councils could look like, who the members would be, how they would
become members, what their roles would be etc., with similar questions being considered for the
structure and composition of committees. This discussion yielded good discussion and some general
themes emerged, which are briefly summarized here:

2 These points were excerpted from Richard Steinecke's December 22, 2016 Analysis of Bill 87 prepared for the
Federation of Health Regulatory Colleges of Ontario (FHRCO).

 Similar comments were subsequently made at a February 2016 meeting of FHRCO and during a presentation
that Mr. Bell gave at a spring 2016 CPSO Council meeting.
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Councils:

- All Council members (professional and public) should have similar competencies - this is difficult
to ensure given the current sample framework of elections and appointments.

- Possible that appointing rather than electing could enhance recruitment of effective members.

- Consistent governance training and evaluation is needed to enhance performance and
effectiveness of Councils.

- Theoretically electing members brings geographic representation and connection to the
profession, but some professional members may feel that they represent a constituency.

- Important that public appointments are not political.

- All Council members have same role so should be remunerated the same.

- Currently there may be a disproportionate representation of certain demographics (e.g. those
who practice in settings that allow paid time away) - how can greater participation be enabled?

- Principles: Have competent Council members, selected through an application process,
reflective of society (gender-balanced, representative of the profession).

The brainstorming also generated the following specific ideas:

All Council members should have similar competencies: intelligent/knowledgeable; prepared;
open-minded/willing to learn; up-to-date with current standards of practice, boundaries, trends,
etc.; understanding of the public interest; independent (i.e., not an advocate); available;
possessing integrity and transparency.

Council member skill sets: Should include financial background; critical reasoning skills (actuary
or lawyer); similar qualities as those required for members of for-profit Boards; previous
regulatory experience (e.g., served on Committees); and perspectives (not representation); from
different types of practice.

Competencies/skill sets should be measured in a transparent, objective way: e.g. formal
application; interview; references; recruitment; similar to robust screening processes used when
hiring staff.

Three types of recruitment:

- Council (Board) members (by External Governance Committee)

- Committee members (by Internal Governance Committee)

- Discipline committee members (by Internal Governance Committee)

Two Governance Committees to be formed:

1. External Governance Committee: External body to appoint Board members

2. Internal Governance Committee: to appoint Committee members
Both committees to be comprised of representatives from the College, other Colleges and
government.

Colleges to become Boards:

- Board activities to be reduced to focus on governance/policy

- Full Board to serve as Executive - no separate Executive Committee

- Board members would not sit on Committees.

- Size of Boards to be same for all health Colleges (e.g., between 8-12 members)

AGRE Governance Draft Discussion Paper - Feb.14, 2017-Page |7
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- 50/50 balance of professional and public members

College Committees to include:

Board-Related (comprised of members with Board experience):
- Governance Committee

- Finance/Audit Committee

- Other College-specific committees

Member-Related (comprised of members with clinical expertise, appointed by the Board):
- Registration Committee

- Quality Assurance Committee

- Patient Relations Committee

- Fitness to Practice Committee

- Inquiries, Complaints, and Reports Committee

- Discipline Committee

- All committee members to require same competencies plus additional clinical/profession-
specific knowledge as needed. Discipline Committee to be created as a pool of panel
members, perhaps with a system similar to jury selection process.

As an initial follow-up to this retreat in June 2016 the Policy WG provided an update at a
subsequent meeting which included the status of governance discussions at AGRE Colleges. The
purpose of this review was to evaluate the state of organizational or Council readiness, along a
continuum from unaware of governance issues to making a decision to change their governance
structure, as follows:

Unaware -> Aware - No discussion -> Aware - Discussion -> Ready -> On board-> Decision

Generally speaking, most of the Colleges were considered to be at the ‘aware’ stage. The CNO was
at that time characterized, after two years of governance work, to be at the ‘ready’ stage.

It was agreed that as a next step a discussion paper should be developed and a "governance
roundtable" held to further develop AGRE's governance initiative.

Subsequent to these discussions, in December 2016 CNQO's Leading in Regulatory Governance Task
Force Final Report was submitted to Council and all recommendations were approved. In terms of
the continuum above CNO can now be considered to be at the "On board" stage of governance
transformation and working towards implementation planning and decisions.

The following section provides an overview of CNO's "Vision 2020" as background and a sample
framework for discussion at the AGRE governance roundtable.

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |8



December 2018 Council
Appendix 10.2

CNO's Leading in Regulatory Governance Task Force Report

The College of Nurses of Ontario's (CNO's) Leading in Regulatory Governance Task Force was formed in
December 2014, with the purpose of the work being:

To conduct a proactive, objective, expert, best-practice and evidence-based review of all aspects of
College governance.

To seek new governance perspectives and approaches to enhance Council’s excellence in
governance.

To engage Council in an informed conversation to determine what, if any, changes are needed to
governance principles and processes, so that the College is recognized as a leader in regulatory
governance.

As stated in its Final Report "The Task Force believes that Council needs to consider what is
fundamental to self-regulation and what needs to change to maintain public trust in nursing regulation

in Ontario.

" The theme was that regulators need to be proactive in order to strengthen public trust.

Activities undertaken by the Task Force to develop its recommendations included:

a Spring 2015 evaluation of CNO Council governance by an external governance expert;

an extensive literature review of academic studies about governance sample frameworks and
group dynamics including which included looking at: governance sample frameworks and policies;
regulatory board and committee structures; election/appointment/recruitment processes;
leadership etc.

a review of trends and best practices in the governance of regulators around the world;

a report of a survey of regulators about governance; and

Council’s input and insights provided at governance workshops.

The Governance review milestones included in the attached final report attest to the significant
consultation with and involvement of CNO Council in the Task Force's work. Some of the significant
issues Council wrestled with regarding the draft framework when it was initially presented were:

ensuring that a diversity of views would continue to inform Council decision-making;
concerns, including about engagement of members, inherent in moving from an election to
appointment process; and

concern regarding the power of the Governance Committee.

The Task Force used this feedback to modify the vision presented in the final report.

At its December 6 - 7, 2016 Council meeting, CNO Council devoted a half-day discussion to the Task
Force's final report, reviewing the proposed vision (sample framework) and the recommendations.

The governance vision recommended by the Task Force is very different from the current RHPA model.
Some of the most significant elements are:

>
>
>

>

Move from a council to board of directors governance structure.

Replace the current CNO Council (35 - 39 members) with a 12-member board.

Have an equal number of nurse and public directors (6 nurses, with at least one registered and one
registered practical nurse member) rather than a majority of professional members.

Eliminate Executive Committee - the Board will act as the Executive Committee.

" The Final Report, literature review and all other Task force materials are posted on CNO's website at:
http://www.cno.org/en/what-is-cno/councils-and-committees/council/Governance-Review/.
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> Establish and make attendance at a governance "boot camp" mandatory for those interested in
participating on the board or committee, to ensure that they understand the roles and
expectations.

» Directors (board members) will not serve on statutory committees.

» Make selection of all directors and committee members based on a competency-based application
and appointment process (no elections). Ensure that the board is intentionally structured to bring
different perspectives.

» Committee members to be appointed to represent a diversity of nursing and other backgrounds
and bring specific, relevant knowledge and skills required for committee work.

» Advisory Groups to be established as a new mechanism to ensure continued engagement with the
profession, provide knowledge and input to Council on nursing issues specific to sectors, regions,
practice areas etc.

» Two standing committees (Governance and Nominating) be established to handle all processes
related to appointments to the board and committees.

> All directors will receive the same honorarium, as will all committee members.

CNO's Governance vision:

With a commitment to the public, the College of Nurses of Ontario’s board of directors (the board) will
govern the regulation of the nursing profession in accordance with:

the College’s regulatory mandate as set out in Ontario’s health regulatory legislation; and

the governance principles approved by the board.

A small governing board made up of an equal number of public and nurse members - with all members
having the needed governance competencies, appropriate conflict of interest provisions and ongoing
education and evaluation - will be able to meet the governance principles and the changing
expectations of society. It will be, and will be seen to be, a proud protector of the public.

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |10
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Components’” of Recommendations for CNO Governance Vision 2020

1. Size
The board will have 12 members, with no Executive Committee
The addition of advisory groups (e.g. consumer, educator, clinician) and a stakeholder engagement
approach will ensure diverse input on issues the board will consider.

2. Composition
e The board will have equal numbers: 6 public and 6 nurse members (at least 1 RN, 1 RPN, and 1 NP).

3. Competency based
Directors to be selected based on competencies (knowledge, skills, attitude) needed for the role.

4. Competency-based application and appointments process
Board, statutory and standing committee members, board and committee leadership will all
appointed by the board based on competencies and a transparent, open appointments process.
A Nominating Committee will recommend appointments of board and committee members.
Governance Committee will recommend the competencies and board and committee leadership.
Attendance at a “boot camp” to be required for individuals interested in applying for appointment.

5. Chair and Vice-Chair
e Effective leadership will be characterized by:
- The Chair and Vice-Chair having the leadership competencies identified by the board.
- Appointment/succession recommended by Governance Committee, approved by the board.

6. Director and board development

e Each director will be supported in understanding and meeting their role expectations and
accountabilities through: participation in a “boot camp” during the appointment process, orientation
and ongoing development/continuous learning, support for informed decision-making, staff support.

e Advisory Groups will be constituted by the board to help inform the board on views across the
profession and the public.

7. Evaluation of Board and Directors
Good governance as journey; with performance bar on the board and individual directors rising.
The board will constantly improve through: a Governance Committee, ongoing meetings, self-
evaluation, peer feedback and board evaluation to support continuous improvement; and an
evaluation of governance effectiveness by an external expert every 3 years, with the results being
publicly available.

8. Role clarity of board and statutory committees
e The roles, responsibilities, expectations and accountabilities of the board and statutory committees
will be clearly stated and differentiated.

9. Statutory committees

Statutory committee members will be appointed by the board on the recommendation of the
Nominating Committee.

Statutory Committee chairs will be appointed by the board on the recommendation of the

' please note that this table is an excerpt of the 2020 Vision Components from pp. 12 - 20 of the Task Force's Final
Report. In the Final Report these components are more fully described, with Evidence/Rationale and Principles. A

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |11



December 2018 Council
Appendix 10.2

Governance Committee.

e The board will appoint all statutory committee members and Chairs based on competencies and on
the background needed for the specific committee.

e Statutory committees will be composed of non-directors.

e Statutory committees will report to the board on their legislated mandates.

10. Standing Committees
e There will be two new standing committees: Governance and Nominating

11. Terms of office
Directors: 3-year term; 2-term maximum
Leadership roles (Chair, Vice- Chair, Committee Chairs): 1-year term; one possible reappointment.
Possible one-year term extension on the board if the Chair has reached the maximum 6 years of
service term on the board.

e Committee members: 3-year term; 2-term maximum. Reappointments will be made within term
limits and based on meeting role expectations

12. Funding governance processes

e The College will be accountable for funding the governance and statutory processes.
all directors will receive the same honorarium; and
all committee members will receive the same honorarium.

CNO's Governance Model is provided on the next page as background and a sample framework for
discussion.

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |12
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College of Nurses of Ontario's Governance Model
as illustrated on page 21 of the Leading in Regulatory Excellence Task Force Report

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |13
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CNO Council approved the following motions:

1. That Council adopt the recommended vision: “Vision: The College of Nurses of Ontario’s Board
of Directors for 2020” as it appears at attachment to the Leading in Regulatory Governance
Task Force’s Final Report: A vision for the future.

2. That, in June 2017, Council establish a working group of five Council members to work with
Council to develop a plan for implementing the governance vision. The plan will include the
communications and stakeholder engagement needed to build understanding of and support
for the vision to enhance the likelihood that the needed legislative change will happen in
2020.

3. That the working group’s terms of reference include working with Council to identify changes
to advance the governance vision and that can take place before legislative change, and
developing an action plan to support implementing those changes.

Summary

Trends in regulatory governance internationally, nationally and provincially point to significant
changes: more scrutiny of the role of regulators; a greater propensity of governments to oversee
and intervene in professional regulation; the creation of bodies that oversee the activities of
regulators; and in some cases, the effective removal of the privilege of self-regulation. This has
included an overhaul of the structures of governing councils to smaller board structures with equal
(to professional) or sometimes complete public membership.

The Ontario government has been increasingly critical of regulators and has shown a growing
interest and has taken actions to "pull back the reins" on self-regulation. In recent years this was
evidenced by the oversight function created by the Office of the Fairness Commissioner and the
unprecedented exercise of the government's power to appoint a supervisor for a regulatory body.
Recent comments by the Deputy Minister and Assistant Deputy Minister of MOHLTC and the
proposed increased powers of the Minister to restructure statutory committees, as outlined in Bill
87, point to the Ontario government's intention to increasingly oversee and intervene in the
functioning of health Colleges.

Common themes about the thinking and future of regulatory governance in Ontario are emerging,
at least among the AGRE regulators. This can be seen from the notes of the AGRE 2016 governance
retreat and CNO's Leading in Regulatory Governance Task Force report, which is provided as
background and a sample framework for discussion. These themes include:

» A smaller Council or board structure may be more effective in discussion and decision-making. >
A small board should focus on governance/policy only - no participation in committees.

» Full Board to serve as Executive - no separate Executive Committee
» Having an equal number of professional and public members reflects international trends and

may foster greater public trust.
» The competencies required of directors and committee members should be identified and
members selected/appointed based on competency and skills suited to the role, not elections.
» Potential participants in regulatory governance should have access and potentially be required
to complete training in governance and the role of regulatory bodies.

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |14
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» All Council members/directors should be compensated equally as should all committee
members - there should be no distinction between the roles and competencies of professional
and public members - they are all there to serve the public interest.

Information Gaps & Additional Considerations

Proposed changes to governance represent significant modification of the current RHPA model. The CNO
2020 Vision was informed by broad and deep research into how governance can be made more effective
and best serve the public interest. To develop and implement such a framework in Ontario would require
additional research and information to fully understand the implications and determine next steps for
AGRE regulators.

1. How can a new sample framework for governance as proposed by CNO be implemented in Ontario,
and how long may it take? While AGRE transparency initiatives required that individual Colleges gain
approval from their Council to make by-law changes, changes to governance as outlined in CNO's
Vision 2020 will require amendments to the RHPA and Code, all profession-specific acts and College
by-laws.

2. What specific sections of the RHPA and Code, profession-specific acts and bylaws would require
amendment? What other legislation would be affected? How will the details such as Committee
composition, quorum, performance evaluation and the role of advisory committees be established?

3. In other jurisdictions new governance models have been introduced and implemented by
governments, not the governing bodies themselves. What are the challenges of having the
governing body (i.e. Council) initiate develop and oversee the changes to its own structure? Will
there be concerns regarding conflicts of interest, public perceptions of the College's motivation etc.?

4. How will members and professional associations react to moving from an election to appointment
and Council to board structure? Will there be concern that members' perspectives will be less well
represented? Will they perceive a new board governance structure as better serving the public
interest?

5. The magnitude of the change in number and the new role of board directors outlined in the CNO
sample framework is significant - to go from a Council of 36 members to a board of 12 directors.
Other AGRE Councils currently have between 17 - 34 members. Does the magnitude of proposed
change present different challenges? Would all AGRE Colleges choose to move to a governance
structure of 12 members/directors? Alternatively, would the size of boards be determined by other
factors, such as being reduced proportional to the current Council or total number of members of a
profession?

6. Will the public perceive a new governance framework, such as that proposed in CNO's Vision 2020,
as better serving the public interest?

7. What kind of communications will be needed to explain a change of governance structure, given

that even the current RHPA model may not be well understood by stakeholders, including the
public?

AGRE Governance Draft Discussion Paper - Feb.14, 2017-Page |15
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What will be the implications of CNQ's initiative for other health Colleges (can one College alone
change its governance structure)? Could the six AGRE Colleges pursue this collectively, or must the
governance framework for all health Colleges be affected?

While the Ontario government has signalled through Bill 87 and other initiatives a growing
willingness to oversee and intervene in College governance, is it truly willing to "rethink regulation"?
How can AGRE best influence the provincial government?

How "ready" and what resources/capacity for change has each of the AGRE regulators? Does the
proposed sample framework developed by CNO "fit" with the culture, issues, governance
experience of each AGRE College?

What would be the effect of governance changes on non-health regulatory bodies? As these
changes are intended to strengthen governance and better serve the public interest in the health
sector, what about non-health professions (engineering, architecture, social work etc.)?

Appendices:

Appendix 1: College of Nurses of Ontario Leading in Regulatory Governance Task Force. (December 2016)

"Final Report: A vision for the future"

Appendix 2: AGRE Member Regulators - Council Composition

AGRE Governance Draft Discussion Paper - Feb.14, 2017—-Page |16
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Introduction

Council’s Leading in Regulatory Governance Task Force is pleased to present its final report
and recommendations to the College of Nurses of Ontario’s Council.

When Council established the Task Force in December of 2014, it set out the following goal
and purpose. These guided the Task Force throughout its work:

Overall Goal:

The College is recognized as a leader in regulatory governance.

Purpose:

= To conduct a proactive, objective, expert, best-practice and evidence-based review of all
aspects of College governance.

» To seek new governance perspectives and approaches to enhance Council’s excellence in
governance.

» To engage Council in an informed conversation to determine what, if any, changes are
needed to governance principles and processes, so that the College is recognized as a
leader in regulatory governance.

The following informed the recommendations:

= areport of a point-in-time (Spring 2015) evaluation of Council governance by external
governance expert, Cathy Trower;

= a review of academic studies about relevant aspects of governance and group dynamics;

» an review of trends and best practices in the governance of regulators around the world;

= areport of a survey of regulators about governance; and

= Council’s input and insights provided at governance workshops.

The Task Force also learned about the unique nature of regulatory governance and about
self-regulation. The regulatory literature that the Task Force reviewed reflected the changing
nature of regulatory governance and of regulatory models. The underlying theme in all of
these was that regulators must be proactive in order to strengthen public trust.

The participation of the profession in regulation is the core of self-regulation. The Task
Force believes that Council needs to consider what is fundamental to self-regulation and
what needs to change to maintain public trust in nursing regulation in Ontario.

Attachment 4 is a summary of the project timelines, reflecting Council’s commitment to,
and engagement in, this work.

When developing its recommendations, the Task Force did not limit its thinking to the
project goal of “leading in regulatory governance.” It was informed by the College’s Strategic
Plan, particularly the goal to build public trust, as well as the commitment to innovation
and evidence-based approaches, which are integrated in the recommended governance
vision.
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Recommendation:

1. That Council adopt the recommended vision: “Vision: The College of Nurses of
Ontario’s Board of Directors for 2020” (attachment 1).

Implementation recommendations:

1. That Council share the governance principles, vision, Task Force reports and
supporting documents with government, the public, other regulators, nurses
and other stakeholders to broaden the dialogue about the future governance of
regulators of professions;

2. That, in June 2017, Council establish a working group of five Council members to
work with Council to develop a plan for implementing the governance vision. The
plan will include the communications and stakeholder engagement needed to build
understanding of and support for the vision to enhance the likelihood that the
needed legislative change will happen in 20205 and

3. That the working group’s terms of reference include working with Council to
identify changes to advance the governance vision that can take place before
legislative change, and developing an action plan to support implementing those
changes.

Recommendation 1: That Council adopt the recommended vision: “Vision: The
College of Nurses of Ontario’s Board of Directors for 2020” (attachment 1).

Implementing this vision for governance will equip the board to support the College in
meeting its strategic vision of leading in regulatory excellence and further the College’s
public interest mandate.

The Task Force has identified an integrated vision rooted in the evidence, best practice in
regulatory governance and input from Council. The Task Force considered presenting Council
with options, but agreed unanimously that its task was to prepare a vision recommendation that
was informed by evidence and best practice. Attachment 2 is a model illustrating this vision.

In a June 2016 workshop, Council discussed the building blocks of the vision. The Task
Force presented each vision element along a continuum within which Council identified
the optimal position. To support its discussions, Council was provided with evidence and
information on trends in regulation. At this discussion, Council supported having a small
Council, equal public and nurse members, and directors (board members) and committee
members having the competencies needed to fulfil their roles. The Task Force developed a
model as a result of evidence, best practices and Council’s feedback from this meeting, and
presented it to Council in September 2016.

In September 2016, when exploring the model Council flagged some issues. Every member

of the Task Force participated in that workshop and listened carefully to the issues raised.

The Task Force reviewed the evidence and best practice, explored emerging practices and
requested additional information before defining the recommended vision. The vision

includes many aspects of the model discussed by Council in September. It also includes

changes made as a result of Council’s feedback. 5
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Diversity

An issue raised by Council was whether a board of 12 members — 6 public and 6 nurses —
would have the needed diversity. With this integrated model, the Task Force believes that
diversity will be strengthened in several ways:

» An emerging practice in governance is advisory groups that are established by the board
to bring different perspectives. They report directly to the board. For the College,
these groups can be made up of consumers, nurses from different practice sectors (e.g.
remote/ marginalized, community, long-term care), different aspects of practice (e.g.
clinical, education), members of other professions, or a combination. It would be up to
the board at any time to consider the gaps in its perspectives based on the issues under
consideration. The board would identify the needed advisory groups and what it needed
from a specific group.

» Appointment rather than election of board members supports diversity. For example, our
current electoral system is based on regions, and while there are two northern regions,
they do not guarantee that the unique needs of remote and rural patients are considered.
Usually, candidates from the large teaching hospitals in the north are elected. In an
appointments process, the board can identify and seek nurses who work with specific
types of patients, such as a nurse who works with high risk communities

» A small board intentionally structured to bring different perspectives, composed of
members possessing governance competencies, and provided with additional perspectives
through feedback from Advisory Groups and stakeholder engagement, will be able to

raise and discuss these diverse perspectives more effectively.

Appointment of Board members

At the September 2016 governance workshop, divergent views were expressed about moving
from election to appointment of board members. In particular, some Council members
stated that the election is an opportunity for nurse engagement and that nurses and the
public could perceive appointments as less transparent.

The Task Force weighed this input, including data on member engagement in the election
and the committee appointments process. The data shows that fewer than 15% of members
vote in the Council election. While 10 to 20 candidates stand for election each year, over
100 usually volunteer to serve on a statutory committee.

The Task Force believes better, more appropriate mechanisms exist for member engagement,
such as advisory groups, consultations and a more engaging quality assurance program.

A theme in the literature about regulatory governance is that electing professional members
to regulatory boards sets up a conflict of expectations. This was clearly identified in the
Trends in Regulatory Governance document and was flagged by Richard Steinecke in

Will the Real Public Interest Please Stand Up. Regulatory board members serve the public,
not the profession. An election process sets up an expectation of, and perception of, a
representational role.

In addition to the concern about the misperceptions created by an election, the following
informed the Task Force as it weighed whether to recommend continuing with electing
members of the board following a competency screen or moving to an appointment process: 6
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» In September, Council expressed concerns regarding ensuring diversity of perspectives
on the board. While the election process can be enhanced through a competency screen,
once the candidate passes that bar, there is no ability to screen for a needed perspective or
area of practice. This was highlighted in more detail earlier.

» Council has identified the importance of succession planning to effective governance. An
appointments process supports succession planning; an election process does not.

» Public members currently are appointed. The Task Force is recommending that in the
future they be appointed based on competencies.

The Task Force believes that all members should come onto the board in the same way.
Doing so builds mutual respect as each member has met the same expectations and gone
through the same process to join the board.

» As part of the implementation process, a robust, objective and transparent recruitment
and appointments process would be developed by Council. This process could be piloted
for the appointment of committee members, evaluated and further refined. A competency
screen could be developed for people seeking to serve on the board. It could be tested as
a pre-screen for the election and further refined in anticipation of legislative change and a
move to the appointment process.

» To further strengthen the outcome of an appointments process, the Task Force is also
recommending having a “boot camp” for people interested in participating on the board
or committees. This idea was raised in the Octover 2016 issue of Grey Areas, “Screening
Committee Members,” where it was suggested that the appointment of committee
members should be competency based. The boot camp would support potential board
and committee members understanding the voluntary roles they are considering and the
requirements needed to serve. It would mean that once appointed, they would begin the
orientation process with a basic understanding of the roles and expectations.

Role of the Governance Committee

The last issue raised at the workshop that the Task Force will address is the view that

the Governance Committee, as envisioned in the model presented in September, was too

powerful. The perspective was that another Executive Committee was being created. That

input gave the Task Force an opportunity to rethink the role of the Governance Committee.

In the proposed vision, the functions initially proposed for the Governance Committee are

split as follows:

» A Nominating Committee will recommend appointments for directors and committee
members who are not directors, and address succession planning for those roles. To bring
broad perspectives, the committee will include directors and individuals who are not
directors.

» The Governance Committee — made up of directors — will support the board in
remaining attentive to changes in governance, steer evaluation processes, support the
board in identifying the competencies, and recommend the appointments of board and
committee leadership.

The Task Force also recommends that the terms of reference for both of these committees
— which will be determined by Council — include requirements for ongoing engagement

of the full board in their work.
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Implementation Recommendation 1: That Council share the governance
principles, vision, Task Force reports and supporting documents with government, the
public, other regulators, nurses and other stakeholders to broaden the dialogue about
the future governance of regulators of professions.

Government and other regulators have expressed considerable interest in the work being
done by Council on governance. The Task Force is recommending releasing all the
information generated by the review in order to support the ongoing dialogue about
regulatory governance in Ontario and elsewhere.

The Task Force believes that releasing its reports, the literature review, trends in regulatory

governance and report of the survey of regulators will support achieving two of the

objectives from the Strategic Plan:

» Advancing the use of CNO knowledge:
The significant resources the College developed to support the Task Force and Council in
working through the governance issues are relevant to government and other regulators.
Sharing this information will provide all stakeholders with evidence that supports the
governance dialogue.

» Leading in regulatory innovation:
Sharing the supporting materials will provide leadership to others exploring governance
issues and will lead transformative change. For example, The Advisory Group for
Regulatory Excellence has already made a commitment to reviewing governance, and the
Ministry of Health and Long-Term Care has identified governance as part of its project to
modernize the health professions. By sharing this information, the Council will provide
leadership to the exploration of new regulatory governance approaches in Ontario.

In addition, releasing the Task Force’s reports as well as the briefing materials supports
transparency, which is one of Council’s governance principles.

Implementation Recommendation 2: That, in June 2017, Council establish a
working group of five Council members to work with Council to develop a plan for
implementing the governance vision. The plan will include the communications and
stakeholder engagement needed to build understanding of and support for the vision to
enhance the likelihood that the needed legislative change will happen in 2020.

The Task Force recognizes that governance change will not happen immediately. Many
of the proposed changes require legislative change. Some are a change from the current
regulatory paradigm. For example, the proposal in the vision that the board be half public
and half nurses is different from the current constitution of the councils of Ontario health
regulators, where there is a small majority of nurses on all councils.

The Task Force recommends that Council establish a working group of Council members
to develop a plan to be ready to implement the vision in 2020. This would mean proposing
legislative change to government in 2019.

The Working Group’s terms of reference will be determined by Council and explicitly
include the requirement that it does its work in collaboration with the full Council.
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Governance is the board’s business and the board needs to be engaged in, and directing, the
process at all times.

The suggested timing of appointing the working group in June of 2017 is to give time for
Council to review and provide input into terms of reference and decide how members will
be selected in March of 2017, and to appoint the members in June of 2017.

The Task Force believes it is important to engage stakeholders, including other health
regulators and government, in order to achieve the vision. In addition to releasing the Task
Force materials, the Task Force suggests developing a communications and engagement
plan that includes the President and Executive Director sharing Council’s work with other
health regulatory Councils, nursing stakeholders and government.

Implementation Recommendation 3: That the working group’s terms of
reference include working with Council to identify changes to advance the governance
vision that can take place before legislative change, and developing an action plan to
support implementing those changes.

The Task Force believes that several aspects of the vision can be implemented before
legislative change and have a positive impact on governance. The Task Force notes that
Council has already implemented a number of changes in how it works and believes this
should continue.

The following might be considered for implementation before legislative change:

» Establish one or more Advisory Groups: perhaps starting with a pilot of a consumer
advisory group in late 2017/early 2018;

= DPilot test competency-based appointments using committee member appointments:

» identify competencies needed for statutory committees and add collection of
information needed to assess competencies in a computer app to be used in the fall of
2017 for the 2018-2019 appointments;

» establish a rigorous, fair and objective appointments process to be pilot tested with the
committee member appointments in late 2018 for the 2019-2020 appointments.

* To ensure the public’s confidence that the College’s Council and committees are focused
solely on the public interest, conflict-of-interest provisions for Council and committee
members need to be reviewed to ensure they remain appropriate and consistent for today’s
high scrutiny environment.

* Develop “boot camp” programs for those seeking election to Council and those seeking
appointment to statutory committees so they understand the College’s mandate and the
expectations for the role.

* Develop and implement an evaluation framework that includes evaluation of Council
meetings, self and peer evaluation of Council members and an evaluation of Council
effectiveness carried out by an external expert every three years.



December 2018 Council
Appendix 10.2

Leading in
Regulatory
Governance Task
Force

Conclusion

In 2014, Council began a journey to advance regulatory governance. It was done with
foresight and to support the College’s vision of being a leader in regulatory excellence. This
report is not the end of that journey — it is a fork in the road. As Cathy Trower said in
her assessment report: “Good governance is a journey”. The Task Force proposes that good
governance is a journey without end.

Adopting the recommended vision of the Task Force means that Council and future College
of Nurses boards will always be attentive to governance.

The Task Force appreciates the opportunity to have participated in your journey.

It took courage to bring outside eyes and outside perspectives to examine your processes. It
took courage and foresight to empower the Task Force with such a broad mandate.

Council and staff have already changed how governance at the College works. We have seen
this at the governance workshops that we attended where there was so much engagement

and thoughtful dialogue.

The Task Force recognizes that it is recommending transformative change and it will take
time to fully implement. It will be dependent on the government making changes to the
paradigm for regulatory governance in the province. We have heard that the government has
an appetite for that change. While the major changes being recommended in the vision will
take time to be implemented, many other measures can be taken in the interim to continue
Council’s never-ending governance journey.

Attachments:

Vision: The College of Nurses of Ontario’s Board of Directors for 2020
A governance model based on the vision

Council’s Governance Principles

A timeline of the governance review

A literature review on governance (on the portal for Council members)

A review of trends in regulatory governance (on the portal for Council members)

N R b

A survey of regulators regarding governance (on the portal for Council members)
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Leading in

Recommended
VlSlOn The College of Nurses of

Ontario’s Board of Directors
in 2020

Introduction

In 2014, Council established the Leading in Regulatory Governance Task Force and
charged it with developing recommendations that would position Council as a leader in
regulatory governance.

The recommended governance vision is designed to put in place an integrated governance
model that will move from a council to a board of directors model. The vision acknowledges
the value of the input nurses bring to the board, while building the public’s trust that the
board is focused on the public’s needs and interests by moving to equal public and nurse
membership. It is designed to position the board as a leader in regulatory governance and
support the College in achieving its strategic vision of leading in regulatory excellence.

The Task Force identified this vision after completing a two-year journey that included:

= ongoing engagement with Council;

» reviewing a point-in-time assessment of Council governance that was conducted by an
external governance expert (Cathy Trower);

» considering an extensive examination of peer-reviewed academic literature about
governance and group dynamics;

» considering a comprehensive report on trends and best practices in the governance of
organizations that regulate professions; and

= reviewing the results of a survey of other regulators about their governance practices.

Governance Vision for 2020:

With a commitment to the public, the College of Nurses of Ontario’s board of directors (the
board) will govern the regulation of the nursing profession in accordance with:

» the College’s regulatory mandate as set out in Ontario’s health regulatory legislation; and
= the governance principles approved by the board.

A small governing board made up of an equal number of public and nurse members - with
all members having the needed governance competencies, appropriate conflict of interest
provisions and ongoing education and evaluation - will be able to meet the governance
principles and the changing expectations of society. It will be, and will be seen to be, a
proud protector of the public.
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Recommended Vision:
The College of Nurses
of Ontario’s Board of
Directors in 2020

The following is the detailed vision for governance of the College of Nurses of Ontario

beginning in 2020:

Components of Evidence/rationale Principles
recommendation
Size = Evidence about board Accountability

= The board will have 12
members (see page 13 for
composition)

= An Executive Committee will no
longer be needed.

= The board will be small enough
to engage in generative
discussions with contributions
from all members who together
provide a balance of the needed
competencies and diversity.

= The addition of advisory groups
(e.g. consumer, educator,
clinician) and a stakeholder
engagement approach will
ensure diverse input on issues
the board will consider.

governance and group dynamics
shows that:

» small boards (e.g. 6 t0 9)
make more-effective decisions.
The proposed size of 12 is a
compromise recognizing the
need to include both nurse &
public on a regulatory board.

» a smaller board fosters input
from all directors and makes it
more comfortable for individual
directors to speak up.

» “social loafing” occurs with
larger boards, meaning not all
perspectives are on the table.

» requlatory governance is
moving away from large,
representative elected boards
to smaller, competency based
appointed boards.

= With a small board, an
Executive Committee is not
needed. Having an Executive
Committee is no longer seen as
good governance practice

= Council members provided
feedback, starting with the
Cathy Trower review, that

» size is an issue in relation to
effective discussion.

» smaller groups work better
[the Task Force believes this is
valid experiential evidence].

» they would prefer to discuss
issues in small groups as they
feel more able to participate
in those circumstances [this
is not congruent with the
legislative requirements
for open meetings and the
principle of transparency].

= A small board will not require
an Executive Committee.

= The board will have full
accountability for its agenda
and decisions.

= Every member will be expected
to participate.

= Individual directors will carry
the expectation for personal
accountability.

Adaptability

= A small board will enable the
group to come together quickly
to respond to emerging issues.

Diversity

= Evidence shows that with
a small board all members
participate and as a result,

diversity of perspectives is more
likely to be gained.
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Recommended Vision:
The College of Nurses
of Ontario’s Board of
Directors in 2020

Components of Evidence/rationale Principles
recommendation
Composition = This composition: Independence

= The board will have equal
numbers of public and nurse
members (including at least 1
RN, 1 RPN, 1 NP).

» is the direction in regulation
internationally as it reinforces
public confidence that the
board is focused on the public
and not on professional
interests.

» reflects the board’s
commitment to the public
interest and confirms the value
of nurses’ expert input.

» is the best compromise
between public trust and
maintaining professional
expertise in regulation (self-
regulation).

= A board of equal public and
nurse members will be seen to
be impartial and not controlled
by the profession.

= A board made up of equal
numbers of nurse and public
directors will facilitate both
professional and public input
into governance decisions.

Integrity

= A board made up of equal
numbers of nurse and public
directors will maintain, and be
seen to maintain, its regulatory
integrity through its focus on
the public interest.

Competency based

= Directors will be selected based
on having the competencies
(knowledge, skills and attitude)
needed for the role.

= [ndividual directors will have
competencies required:
governance, leadership and
regulation (protecting the public
interest), and analytic, strategic
and creative thinking.

= Individual directors will have
a commitment to the public
interest and a passion for
nursing regulation.

= The board will have the ability
to balance innovation and risk.

= Literature supports competency-
based boards.

= A move to competency-based
boards is a trend in regulatory
governance, as well as in other
sectors.

= Roles, responsibilities and
expectations for boards and
directors are rapidly changing
and expanding. Directors will
need specific competencies to
meet these expectations.

= Public confidence will be
enhanced if skills and
competencies on the board are
transparent.

All

= Having all directors with the
needed competencies and
attributes will support the board
to meet all of the principles.
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Recommended Vision:
The College of Nurses
of Ontario’s Board of
Directors in 2020

Components of Evidence/rationale Principles
recommendation
Competency-based = [t is not the role of requlatory | Competence

application and
appointments process

= Board, statutory and standing
committee members, and board
and committee leadership are
all appointed by the board
based on competencies

= A transparent, open
appointments process will
be developed by the board,
including structure and terms
of reference of a Nominating
Committee (composed of
directors and non-directors) that
would recommend appointments
of board and committee
members and of a Governance
Committee to recommend the
competencies and board and
committee leadership.

» Attendance at a “boot camp”
for individuals interested in
applying for appointment will
be required.

» All applications will be
reviewed by the Nominating
Committee.

Each year the board will review
the criteria for appointment,
including addressing any specific
needs for the coming years.

The board will identify the
needed checks and balances

in the process to promote
appropriate succession

and ensure the needed
competencies are in place.

Reappointments to all positions
will be based on meeting role
expectations as evidenced by
director evaluation and peer
feedback.

directors to represent the
electorate. However, there

is evidence in the regulatory
literature that election of
members of a requlatory board
sets up an inherent conflict
and potential misunderstanding
of the role among members

of the profession who believe
they are being represented. The
public may also believe that an
election means representation
and that the nurse members of
Council are there to represent

nurses and not serve the public.

Appointment allows the board
to consider specific needs for
the board at a given time and
to identify the competencies
and backgrounds needed to
meet those needs.

Appointment is a way
of ensuring diversity of
perspectives.

Council has flagged the
importance of succession
planning: as confirmed in Cathy
Trower's report. Election does
not support succession planning,
while appointment does.

= Appointment based on
competencies will allow the
board to build and maintain
a strong, competent group to
support evidence-informed,
public focused decision-making.

Diversity

= Appointment will allow the
board to ensure that it will
have the needed diversity of
perspectives and skills.

Independence

= An appointed board will be, and
be perceived to be, independent
of influence by voters, who may
be seen to have a professional
interest.

Transparency
= Transparency will be supported
by
» clear and public criteria for
appointment

» an open process to volunteer
to serve

» an objective and fair process
for reviewing candidates, and

» a clear rationale for the
selection of directors
and leadership, including
communication with the
individuals who were not
selected.
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Recommended Vision:
The College of Nurses
of Ontario’s Board of
Directors in 2020

Components of
recommendation

Evidence/rationale

Principles

Chair and Vice-Chair

= Effective leadership will be
characterized by:

» The Chair and Vice-Chair
having the leadership
competencies identified by the
board.

» Appointment/succession
being recommended by the
Governance Committee and
approved by the board

= Selection of board leadership
is consistent with competency-
based appointment.

= Selection of board leaders
based on leadership
competencies vs professional
designation will support strong
leadership.

= A succession plan will build and
maintain strong leadership.

Accountability

= The board will have
accountability for setting the
leadership competencies and a
succession plan.

Competence

= Selecting the best and most
competent leaders will support
the board in meeting this
principle.

Transparency

= How and why members
were appointed as chair and
vice-chair will be clear to all
members of the board.

Director and board
development

= Each director will be supported
in understanding and meeting
their role expectations and
accountabilities.

= Participation in a “boot
camp” (see page 7) during the
appointment process will ensure
applicants understand the
needed competencies and the
regulatory and governance roles
and commitments.

= Orientation and ongoing
development will be expected.

= Continuous learning will be part
of the board culture.

Directors will be well supported
in informed decision-making

= Decision-support materials will
be evidence informed.

= Staff will provide regulatory
expertise, as needed.

= Advisory Groups will be
constituted by the board to help
inform the board on views across
the profession and the public.

= In assessing Council
governance, Cathy Trower
recommended strong
orientation and ongoing
education.

= Orientation and ongoing
education:

» are best practices in
governance.

» build on the learning from
the boot camp prior to
appointment to the board.

= Ongoing education was
identified as a priority in
the September 2015 Council
workshop on culture.

= The board needs knowledge to
keep changing and adapting as
the expectations and evidence
of what is good governance
evolves.

All

= Having all directors with a
sound foundation through
orientation and ongoing
education and the briefing
materials needed to support
informed decision-making will
support all directors in meeting
the governance principles.
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Recommended Vision:
The College of Nurses
of Ontario’s Board of
Directors in 2020

Components of
recommendation

Evidence/rationale

Principles

Evaluation of Board and
Directors

= Good governance will be
recognized as a journey.

» The performance bar on the
board and individual directors
will keep rising.

= The board will constantly
improve through:

» A Governance Committee
that will support the board in
meeting its commitments to
strong governance.

» Ongoing meeting, self-
evaluation, peer feedback and
board evaluation to support
continuous improvement.

» An evaluation of governance
effectiveness by an external
expert every 3 years, with the
results being publicly available.
This will also support
continuous improvement and
public accountability.

= Terms of reference for the
Governance Committee will be
developed by Council as part
of the implementation plan
and will include provisions for
ongoing board engagement in
its processes.

= A commitment to governance,
championed by the Governance
Committee together with
the board, and supported by
strong evaluative and ongoing
improvement processes, will
ensure that the board maintains
its commitment to leading in
regulatory governance.

= The board needs to continually
improve to meet changing
expectations.

= The board will identify
competencies.

» The evaluation processes
will measure if specific
competencies meet the
board's changing needs.

= Evaluation will identify gaps,
help to identify the Advisory
Groups needed, and support
succession planning.

Accountability

= Evaluation will allow the
board to measure whether it
is meeting its public interest
mandate and will allow
directors to determine if they
are meeting their duties while
identifying opportunities for
improvement.

= An external evaluation will
allow the board to report
to stakeholders including
the Ministry and the public
about how it is meeting its
accountability for regulating
nursing in the public interest.

Competence

= One indicator of the
competence principle is: We
evaluate our individual and
collective knowledge and skills
in order to continuously improve
our governance performance.

Transparency

= Conducting oral evaluations
of board meetings in the open
board supports transparency,
as does sharing the results of
external evaluations.
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Recommended Vision:
The College of Nurses
of Ontario’s Board of
Directors in 2020

Components of
recommendation

Evidence/rationale

Principles

Role clarity of board and
statutory committees

= The roles, responsibilities,
expectations and
accountabilities of the board
and statutory committees
will be clearly stated and
differentiated.

= Mandates are unique and
require different competencies
for governance and statutory
decision-making.

= The board sets policies and
the statutory committees apply
them with respect to individual
members and those seeking to
become nurses in Ontario.

= Separation of board and
statutory committee functions
is a trend in regulation in other
jurisdictions.

= Independence: The group
that sets policy should not be
making statutory decisions.
There is a potential to bring
bias and perceptions of bias
from the board to statutory
committees and vice versa.

Accountability

= Reporting mechanisms
will ensure that statutory
committees are accountable to
board and public for fulfilling
their statutory mandates.

Competence

= Directors and members of
statutory committees will be
specifically selected through
a board-approved process
to ensure they have the
competencies needed to fulfil
their respective roles.

Independence

= Having no directors on statutory
committees will enhance the
perception of the independence
of those committees.
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